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IN THE, UTAH COURT OF APPEALS
SHOWALTER MOTOR COMPANY, INC.,
Petitioner,
Appeal No. 20030961-CA

vs.
WORKFORCE APPEALS BOARD, and
MERLAN M. MURPHY,
Respondents.

REPLY BRIEF OF PETITIONER

PETITION FOR REVIEW OF THE DECISION OF THE
WORKFORCE APPEALS BOARD

Michael R. Medley #6771
STATE OF UTAH, DEPT. OF
WORKFORCE SERVICES
|40 East 300 South
MO. Box 45244
Salt Lake City, Utah 84145-0244

Daniel S. Sam, #5865
DANIEL S. SAM, P.C.
319 West 100 South, Suite A
Vernal, Utah 84078
Attorney for Petitioner, Showalter
Motor Company, Inc.
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oft Workforce Services, Workforce Appeal
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ARGUMENT
I

THE CLAIMANT DID HAVE KNOWLEDGE OF AND CONTROL OVER
HIS CONDUCT WHICH LED TO HIS LOSS OF EMPLOYMENT AS
SHOWN IN THE RECORD.

In the second paragraph of the Statement of Facts section of Respondent's Brief, it is
alleged that the Claimant had no indicationfromthe Employer that the Employer was unhappy
with Claimant's job performance. This is contrary to the record. The record clearly indicates
that the Employer was unhappy about the Rick Arnold ticket in regards to the missing $3,700.00,
and communicated that concern to the Claimant prior to termination. (T. at 34:17-26). The
Employer also demanded a copy of the related work ticket and payment information prior to
termination and as early as October 2002, which the Claimant never provided. (T. at 30:39-43
and 31:1-10). It is clearly gleamed from these portions of the record that the Employer was
concerned about embezzlements by the Claimant, that the Employer's investigation of this had
begun prior to termination, that prior to termination the Employer demanded information from
the Claimant which the Claimant should have had if the Claimant was properly performing his
duties of employment, that prior to termination the Claimant was not cooperating with the
Employer in these requests for information, and that prior to termination the Claimant had notice
of his conduct and notice of the Employer's concerns. Certainly, the Claimant would have
motive to not cooperate if he was guilty of embezzlement and certainly the Claimant had control
in his decision of whether or not cooperate in the investigation.
Regarding investigations, Utah Admin. R.994-405-206(l)[last sentence] states, "If an

1

employer discharged an individual because of preliminary evidence, but did not obtain "pt >of'
of the conduct until a!.. the separation notice was given, it may still be concluded the discharge
was cnused by tlie conduct the employer was investigating." This is indeed what the Depai I ment
of Workforce Services orrectly concluded, based on evidentiary support, in the WFS Decision
(T. al 11) as a reasor

>r discharge, that, although the Employer did not have proof ( * the

embezzlements, there was a basis for investigating and thus a basis for discharge. Incid< *tly,
although the Claima<> s deemed innocent until proven guilty, a criminal info* ination has now
been filed in the Eighth District Court regarding this veiy issue as Case No. 041800177, filed
on April 29, 2004, which supports the fact that the references in the record to a pre-termination
investigation (i.e. T. at 11, 30, 31 and 34) are real. A certified copy of the information is
attached hereto in the Addendum. Count I, a third degree felony is in reference to tlie Rick
Arnold matter, other of t'ic Counts also relate to incidents occurring at the Employer's j lace of
business while the Claimant was employed there which were also mentioned in the record (T.
it 10, 3 land 32).
Although the dn^, lest was tlie "final incident" which led to the termination of the
Claimant's employment (see T. at 10, 39 and 51), tlie preponderance of evidence established
clearly hi the record . upports a finding that the investigation of the embezzlements \ f ich
initiated prior to the te* nination provided just cause under the governing statutes and regulations
for termination.
CONCLUSION
The investigation concerning the embezzlements was initiated prior to termination as
shown by tlie record winch provided just cause to the Employer for termination and in fact
2

was a reason for the termination. Thus, the knowledge, control and culpability elements have
been met. Thus, the decision of the ALT and of the Workforce Appeals Board was erroneous
and/or outside the realm of reasonableness and rationality.

Wherefore, the Petitioner

respectfully requests that this matter be reversed and remanded to the Workforce Appeals
Board.
Respectfully submitted this / F W of May, 2004.

DANIEL S. SAM
Attorney for Petitioner
CERTIFICATE OF SERVICE
I, Heather Eskelson, do hereby certify that on May ^

, 2004,1 mailed first class,

postage prepaid, a true and correct copy of the foregoing REPLY BRIEF OF PETITIONER
to:
MICHAEL R. MEDLEY
Attorney for Respondent
Workforce Appeals Board
Department of Workforce Services
140 East 300 South
P.O. Box 45244
Salt Lake City, Utah 84145-0244
Merlan M. Murphy
Respondent
P.O. Box 1386
Vernal, Utah 84078

Heather Eskelson, Legal Secretary
VIII Showalter.app(2).wpd
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IN THE ETGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH
ss»fitf#*£c

WSJh>r^O

THE STATE OP UTAH,
Plaintiff,
VS.

INFORMATION

MERLAN M. MURPHY ,
DOB: 09/20/1971,

Case No.0 t/( &C/0 P

Judge

1

^

\>C\yV^*->

Defendant.
The

undersigned

JoAnn

B.

Stringham,

states

on

information and belief that the defendant, in Uintah County,
State of Utah, committed the crimes of:
Count X:
THEFT (324) , in violation of Utah Code Ann. §76-6404, a third degree felony, as follows: That on April 17, 2001,
in Uintah County, the defendant obtained or exercised
unauthorized control over the property of another with the
purpose to deprive the owner thereof, and (i) the value of the
property or services was or exceeded $1,000 but was less than
$5,000.
Count 2,
THEFT (327), in violation of Utah Code Ann. §76-6404, a class B misdemeanor, as follows: That on or between
5/1/2002 and 9/30/2002, in Uintah County, the defendant obtained
or exercised unauthorized control over the property of another
with the purpose, to deprive the owner thereof, and that the value
of said property was less than $300. (Jennifer King)
Count 3:.
THEFT (327), in violation of Utah Code Ann. §76-6404, a class B misdemeanor, as follows: That on July 8, 2 002, in
Uintah County, the defendant obtained or exercised unauthorized

control over the property of another with the purpose to deprive
the owner thereof, and that the value of said propeity was less
than $300. (Patricia McManus)
Count 4 :
THEFT (327), m violation of Utah Code Ann. §76-6404, a class B misdemeanor, as follows: That on March 28, 2003,
in Uintah County, the defendant obtained or exercised
unauthorized control over the property of another wit h the
purpose to deprive the owner thereof, and that the value of said
property was less than $300. (Earl Sanford)
Count 5 :
THEFT (327) , in violation of Utah Code Ann §76-6404, a class B misdemeanor, as follows: That on January 17, 2003,
in Uintah County, the defendant obtained or exercised
unauthorized control over the property of another with the
purpose to deprive the owner thereof, and that the value of said
property was less than $300. (Lee Bowman)
Count 6 :
THEFT (326), in violation of Utah Code Ann. §76-6404, a class A misdemeanor, as follows: That on January 16, 2003,
in Uintah County, the defendant obtained or exercised
unauthorized control over the property of another with the
purpose to deprive the owner thereof, and that the value of said
propeity was or exceeded $300, but was less than $1,000. (Troy
Nielson)
This information is based on evidence obtained from the
following witness: Wayne Hollebeke
Authorized for presentment and filing:

Date

^ g o A n n B. Strmgham < — ^
Uintah County Attorney

